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Hate Crimes in Spain in 2011
Submission by CIDH Pro Igual for the OSCE-ODIHR Annual Report on Hate Crimes 2011
CIDH Pro Igual is a human rights NGO based in Almeria, Spain. It is dedicated to promoting human rights and equal treatment for all. More information is available on our website: http://www.cidh.es/. Contact: info@cidh.es. 
Summary
CIDH Pro Igual submission for the OSCE Annual Report on Hate Crimes 2011 focuses on three issues that are crucial for understanding and addressing hate crimes in Spain: 1) weak legislative framework for dealing with hate crimes and absence of the data on hate crimes; 2) increasing number of adherents to extreme right organizations and their activism, and 3) infiltration of the law enforcement agencies by elements sympathetic to extreme right ideology and/or hostile to immigration. All these factors contribute to a fertile climate for hate crimes and impunity for perpetrators. As a result, the number of racially-motivated hate crimes in Spain continues to steadily rise, while reporting, investigating and especially sentencing lag behind.
Introduction
As in previous years, it is of great concern that the atmosphere of intolerance, aggravated by economic crises, appears to thicken in Spain. It is in this atmosphere that hate crimes proliferate.

Despite the fact that economic crisis has led to a decrease of immigration to Spain,
 and despite the fact that economic crisis has affected vulnerable groups, such as migrants/foreigners, even more than Spanish nationals, there is a strong perception among some strata of society that immigrants are somehow to blame for the economic problems in Spain; that immigrants take jobs away from Spaniards, or receive undue benefits and thus burden the Spanish state/society. Official statistics and testimonies of immigrants rebut those assumptions. But unsupported assertions by populist figures who exploit and spread such claims create a backlash, sometimes violent, against foreigners or people perceived “alien.”
Victims of hate crimes, from verbal harassment and defamation to physical attacks, have been not only members of vulnerable groups but also human rights defenders. CIDH Pro Igual would like to bring to the attention of the OSCE that one of our members has endured a campaign of harassment on the internet for his human rights activism. In this regard, the absence of legislation in Spain concerning online hate attacks allows complete impunity for perpetrators. 

I. Weak legislative framework for dealing with hate crimes and absence of the data
The first issue we would like to address is that despite some positive developments, the weak and outdated legal framework and chronic absence of the official statistics/data on hate crimes continue to be major obstacles.

The Spanish law on the matter (namely the Penal Code adopted in 1995) fails to keep up with the scope, scale and new realities of hate crimes estimated to reach c. 4000 per year.
 Courts, however, are bound to apply the law that exists, not that should be, which results in a very limited and restrictive application of racism/other bias as an aggravating motive of crimes, and as a consequence an underestimated record of hate crimes within the judicial system. Some examples:
· There is no concept of “hate crimes” in the Spanish legislation as such, which means the existing provisions, e.g. “prejudicial motive” in a crime, have to be stretched. This results in appeals and complaints of unconstitutionality and overbroad judicial interpretation, which in turn forces the courts to adopt very cautious interpretation of relevant provisions.
· The clause of “provocation to hate” (Article 510 of the Penal Code) is now interpreted extremely narrowly, meaning provocation to a specific criminal act, against a concrete person/group, and the threat of violence must be “imminent” in order for a person making a “provocation” to be held responsible. The most recent example of such restrictive interpretation is found in a 2011 decision in a case concerning the distribution of anti-Roma brochures in the Badalona district of Barcelona.

· Juridical (as opposed to “physical”) persons, on the one hand, and organizations without a juridical personality, on the other, do not fall under the scope of the Penal Code. This effectively exempts from responsibility the host of extremist neo-Nazi, neo-fascist and other ultra-right organizations which are incidentally among the principal instigators of xenophobia. As of 2011, c.200 such organizations are estimated to operate in Spain.

· There is no clear definition of “weapons” in the Penal Code. Based on the established jurisprudence,
 the definition of a weapon is also rather restrictive: aside from fire arms, other “weapons” have to meet a host of criteria to be qualified as such.
 Media report that neo-Nazi gangs often attack their victims with baseball bats or using their heavy, metal-adorned boots, that is, objects that ordinarily are not regarded as weapons. And so they can effectively avoid charges of an “armed” assault under the law.
The sentences, few and far apart, have not been very convincing: usually suspended prison term, small fines or verbal admonitions. If anything, such light penalties can only reinforce the message that the Spanish state is not taking hate crimes and their perpetrators seriously.
Therefore, even though there have been some encouraging court decisions, for example, the Spanish Supreme Court ordered in 2011 the dissolution of the neo-Nazi party Blood and Honor,
 there has also been criticism that the Supreme Court fails to provide consistent judgments in order to establish clear juridical guidance for lower courts with regard to hate crimes.

Among the positive developments of 2011, a Fiscalia (the Public Prosecutor´s Office) was set up in Malaga to deal specifically with hate crimes and discrimination.
 This is the third such office in Spain, after Madrid and Barcelona.

Also, from 1 January 2011, according to the previous OSCE Hate Crimes Report, the Spanish Ministries of Interior and Labor & Immigration were to launch a data collection system, including the data on racially/ xenophobia-motivated hate crimes. However, the data collection remains in the embryonic state and as of this date there is no information or data on hate crimes available to the public.
An overwhelming majority of victims (possibly as many as 96 percent) prefer not to report hate crimes to the authorities, and those who do the great majority (80 percent) say they would not do it again.
 This should provide serious food for thought for the authorities as to the real dimensions and impact of hate crimes in Spain.
II. Increasing numbers of adherents to extreme right organizations and their activism
The second issue, stemming from a protracted economic crisis gripping Spain and leaving nearly half of young people aged 18-25 unemployed and without realistic prospects of finding jobs, is increasing numbers of adherents to extreme right organizations.  
According to some media reports citing police officials, the number of ultra-right members across the country has more than tripled in the past five years from c.3,000 to well over 10,000. Likewise, the number of extreme right organizations and groups has nearly tripled from c.70 some five years ago to c.200 as of 2011.
 
The Spanish Daily “Malaga Today” (Malagahoy.es) reported growing numbers of young people joining neo-Nazi ranks in that Andalusian province in recent years. The largest concentrations in the province are estimated in the poorer working class neighborhoods of Carretera de Cadiz and Nueva Malaga. In addition, Fuengirola in the province of Malaga is considered the skinhead “hard nucleus” and one of the preferred hangouts for neo-Nazi leaders from all over the country.

They (the youth – Pro Igual) are genuinely brainwashed; it starts with the adoption of philosophy of total nullity of one´s own personality … and continues with the distribution of pamphlets and literature about past Nazi leaders, and even conferences with the former officials of the Third Reich who had settled in the Costa del Sol (Malaga).

However, according to the UJCE:

the presence of the extreme right is not limited to organized groups demonstrating around the city, but even at the University there is a notable increase of proponents of (the Nazi) ideology who insult and bully students belonging to the left-leaning associations.

In 2011, the Malaga section of the Communist Party (PCA) complained of the ongoing harassment and even physical attacks on its members by neo-Nazi groups. The PCA in addition claimed that the police did not always adequately respond to the neo-Nazi demonstrations and assaults on opponents. Here is a video, courtesy of Alerta 112, which shows a striking contrast between a timid and pacifist attitude of the police vis-a-vis an aggressive and unapologetic behavior of the skinheads.

Particular notoriety was gained by a row between the neo-Nazis and leftist youths that took place during the Feria de Malaga (an annual Spring festival) in 2011. Following the demonstration of the National Alliance (an extreme right organization), about 40 skinheads carrying neo-Nazi attributes surrounded the PCA office in an attempt to provoke a fight. Fortunately, violence was averted by the prompt arrival of the police. However, captured on video, the row shows how easily combustible the situation is, with tensions running high among the extremist youths. Against the background of an ongoing economic crisis gripping Spain and leaving nearly half of the young people aged 18-25 jobless and hopeless, such incidents are disturbingly reminiscent of the Germany of the late 1920s.
III. Elements within the Spanish law enforcement sympathetic to extreme right ideology and/or hostile to immigration
The third issue of concern is infiltration of the Spanish police/Civil Guard and the armed forces with extreme right elements. Such infiltration has its roots in Spain´s past (the fascist dictatorship), but it has never been addressed and has been allowed to continue to this day.
In 1995, none other than the then President Adolfo Suarez admitted in an interview on the Spanish television noted that there had been no purges in the Spanish power structures from the pro-fascist elements and the very idea of such purges seemed ludicrous.
 Later on, during the international hunt for Nazi criminal Dr. Death (Aribert Heim) in 2005, because of the tip-off from someone inside the Spanish police, Heim escaped and was never captured or found again, along with some other Nazi criminals who were able to change their location and avoid imminent arrests.

More recently, in the course of the “Operation Armor” against a major extreme right structure engaged in organized crime in Valencia – including trafficking of arms from the Spanish soldiers to ultra right extremists – criminal investigators complained about constant info leaks that impeded or sabotaged the operation, so that planned searches of the suspects´ premises had to be moved forward.
 One of the intercepted and recorded telephone conversations presented in evidence to the court sounded like this: “Listen, so-an-so from the Government delegation called me, they´re gonna search the headquarters in two days.” Members of the Civil Guard conducting investigation also reportedly stated that some of their own colleagues turned out to be neo-Nazi moles.
 Despite this clear evidence of insider informants, there has been no separate investigation into infiltration by the extreme right elements of the police, Civil Guard or even in this case of the Valencian regional government.

It is important to stress that in recent years the work of the Spanish law enforcement has improved and in many instances people who feel their rights have been violated are comfortable with reporting the matter to the police. However, there are many more cases when victims do not feel comfortable complaining to the police because they may fear the police would not take their complaint seriously, or worse may fear the police would turn on them.

CIDH Pro Igual in the course of its work with alleged victims of racial discrimination and/or harassment has identified two main trends of reaction by the law enforcement personnel to complaints of racial/ethnic/religious harassment. The first trend is particularly noticeable in smaller locations (villages, small towns) where the law enforcement personnel are local and/or have close personal links with the local communities: in response to harassment complaints, the police try to dismiss the complaints as nothing serious, or attempt to “mediate,” i.e. make sure the complaint does not move further even if it means applying moderate pressure on both alleged perpetrators and alleged victims to “make up.” 
The second trend is that after the complaint has been taken, the police do not investigate any further. This trend is consistent with, and helps explain, an extremely low rate of prosecutions for alleged hate crimes.
But there have also been reports in the Spanish media that some members of the law enforcement personnel themselves are in one way or another involved in the commitment of, or covering up of hate crimes. For example, during the investigation of the murder of Carlos Palomino, an anti-fascist activist killed by a Spanish soldier with links to neo-Nazis, the family of the victim reported sneers and taunting from the police throughout the judicial process.
 Civil society organizations also claim that in many instances the police more readily crack down on anti-fascist activists protesting neo-Nazi marches, rather than extreme right wing groups demonstrating or acting provocatively in the areas with high percentage of immigrant population.
 
On the basis of the above information, CIDH Pro Igual makes the following Recommendations:
· Outdated provisions of the Spanish Penal Code and other relevant legislation should be amended so to reflect the changed realities since 1995 and to introduce the concept of “hate crimes.”

· Courts, especially the Supreme Court, should apply hate crimes and antidiscrimination provisions more rigorously in order to send a message that the Spanish State takes such crimes seriously. 

· The data on hate crimes need to be collected more actively and the numbers should be made public. 
· Fiscalias (Public Prosecutor´s Offices) dealing specifically with hate crimes are a positive practice that need to spread in all Spanish Autonomous Communities and major cities with largest minority/immigrant population.

· Public authorities should ensure victims of hate crimes are aware of legal and other recourses available to them, regardless of their legal situation in Spain.
· State actors (police, prison guards, etc.) found to be perpetrators of hate crimes or other offenses must be dealt with immediately and with all severity of the law and their uniform should serve an aggravating circumstance.
· Politicians and other public figures on all levels should balance the political discourse away from xenophobia and anti-immigrant hysteria to positive contributions made by migrants to the Spanish economy and society.
� From 2008 to 2009, the number of asylum seekers in Spain declined by a third and was the lowest since 1989; in 2010, the number of undocumented migrants arriving by boat fell to 3,632 – down from 13,000 in 2008. The number of illegal immigrants who were deported or denied entry also declined by over 20 percent compared to a previous year. See, the US State Department Bureau of Democracy, Human Rights and Labor, 2010 Human Rights Report: Spain, available at: � HYPERLINK "http://www.state.gov/j/drl/rls/hrrpt/2010/eur/154452.htm" �http://www.state.gov/j/drl/rls/hrrpt/2010/eur/154452.htm�


� US State Department Human Rights Report on Spain 2009, citing ENAR, available at: � HYPERLINK "http://www.state.gov/g/drl/rls/hrrpt/2009/eur/136059.htm" �http://www.state.gov/g/drl/rls/hrrpt/2009/eur/136059.htm�. 





� Auto de 28/02/2011 del juzgado de instrucción nº 2 de Badalona asunto reparto de folletos dirigidos a etnia gitana de origen rumano en la ciudad de Badalona.


� See: “La Policía detecto un aumento de afiliación a los grupos neonazis,” available on: � HYPERLINK "http://www.malagahoy.es/article/malaga/237634/la/policia/detecta/aumento/afiliacion/los/grupos/neonazis.html" �http://www.malagahoy.es/article/malaga/237634/la/policia/detecta/aumento/afiliacion/los/grupos/neonazis.html� 


� La Sentencia de Tribunal Constitucional 24/2004 de 24 de febrero 2004, en una cuestión de inconstituticionalidad planteada por el Juzgado Penal de Tortosa (Tarragona) respecto del Articulo 563 de la LO 10/1995 del Codigo Penal, por posible vulneración de los Articulos 17.1, 2 y 81.1 CE.


� See for example: � HYPERLINK "http://www.elguardia.com/descargas/armas-prohinidas.pdf" �http://www.elguardia.com/descargas/armas-prohinidas.pdf�


�  See: “� HYPERLINK "http://www.publico.es/espana/380817/el-supremo-ordena-a-la-organizacion-neonazi-blood-and-honour-que-se-disuelva" �El Supremo ordena a la organización neonazi 'Blood and Honour' que se disuelva�,” available at: 


� HYPERLINK "http://www.publico.es/espana/380817/el-supremo-ordena-a-la-organizacion-neonazi-blood-and-honour-que-se-disuelva" �http://www.publico.es/espana/380817/el-supremo-ordena-a-la-organizacion-neonazi-blood-and-honour-que-se-disuelva�





� See: “Sentencias opuestas del Supremo dificultan la persecución legal del racismo,” available at: � HYPERLINK "http://www.abc.es/agencias/noticia.asp?noticia=848093" �http://www.abc.es/agencias/noticia.asp?noticia=848093�


� See: “El fiscal perseguirá los delitos de discriminación y de odio,” available at: � HYPERLINK "http://www.diariosur.es/v/20110614/malaga/fiscal-perseguira-delitos-discriminacion-20110614.html" �http://www.diariosur.es/v/20110614/malaga/fiscal-perseguira-delitos-discriminacion-20110614.html�.  


� See: � HYPERLINK "http://www.europapress.es/epsocial/noticia-solo-personas-sufren-discriminacion-denuncian-ellas-80-no-volveria-hacer-20110321140121.html" �http://www.europapress.es/epsocial/noticia-solo-personas-sufren-discriminacion-denuncian-ellas-80-no-volveria-hacer-20110321140121.html�.


� See: “La Policía detecto un aumento de afiliación a los grupos neonazis,” available on: � HYPERLINK "http://www.malagahoy.es/article/malaga/237634/la/policia/detecta/aumento/afiliacion/los/grupos/neonazis.html" �http://www.malagahoy.es/article/malaga/237634/la/policia/detecta/aumento/afiliacion/los/grupos/neonazis.html� 


� See: “La Policía detecto un aumento de afiliación a los grupos neonazis,” available on: � HYPERLINK "http://www.malagahoy.es/article/malaga/237634/la/policia/detecta/aumento/afiliacion/los/grupos/neonazis.html" �http://www.malagahoy.es/article/malaga/237634/la/policia/detecta/aumento/afiliacion/los/grupos/neonazis.html�


� See: “La Policía detecto un aumento de afiliación a los grupos neonazis,” available on: � HYPERLINK "http://www.malagahoy.es/article/malaga/237634/la/policia/detecta/aumento/afiliacion/los/grupos/neonazis.html" �http://www.malagahoy.es/article/malaga/237634/la/policia/detecta/aumento/afiliacion/los/grupos/neonazis.html�


� Available at: � HYPERLINK "http://www.publico.es/espana/221064/la-policia-no-cachea-a-los-nazis-armados-en-las-manifestaciones" �http://www.publico.es/espana/221064/la-policia-no-cachea-a-los-nazis-armados-en-las-manifestaciones� 


� See information about CIDH Pro Igual´s series of articles exposing the connection between the neo-Nazi movement and hate crimes in Spain, available here: � HYPERLINK "http://cidh.es/en/projects/current-projects.html" �http://cidh.es/en/projects/current-projects.html�


� See: � HYPERLINK "http://www.diagonalperiodico.net/Los-negocios-neonazis-en-Valencia.html?id_mot=18" �http://www.diagonalperiodico.net/Los-negocios-neonazis-en-Valencia.html?id_mot=18�


� See: � HYPERLINK "http://borreruak.blogspot.com/2010/07/entrevista-con-joan-cantarero-autor-de.html" �http://borreruak.blogspot.com/2010/07/entrevista-con-joan-cantarero-autor-de.html�.


� See: � HYPERLINK "http://www.publico.es/espana/221064/la-policia-no-cachea-a-los-nazis-armados-en-las-manifestaciones" �http://www.publico.es/espana/221064/la-policia-no-cachea-a-los-nazis-armados-en-las-manifestaciones� 


� Ibid.





